GERALD C. MAKN

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

Honoradle A, E, Eickerson
County Auditor
Montgomery County

Coarve, Texas

Deayr 8irs: Opinion Ko, 0-10
Re: Right.of the Coun
to hol g

Your letter in wb
this department concerning ¢
agsinst your ocounty reads as X¢

taxes, a ocopy
herewith mte

844itfon to the above g:l-
you advise Sust how far I
g9 An holéding up salaries and

sz /olaims against Montgomery Couns
¥y peaple delinguent in taxes.

¥4
.

"For instense, 1f we hire an at-
tornsy and agres to pay him for his
services, and he owed delinguent
tazen, @0 I have ths aathority to
hold up his olaim.” '

We have diligently searched the suthorities in
this State ant ean find no cass or statute thet would spe-
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cifieally confer the authority to you to do what you seek
to do in reference to holéing up olaims egainst the county
of persons owing delinquent texes, If the County Auditor
is to be given auch a right, and such a power, 1t must be
conferred on him only by impliecetion.

In enswering your question, we would like to eall
your attention to a portion of the opinion of Assistant At-
torney GCeneral II, L. %illiford, deted Octodber 20, 1638,
which you forwarfed to this office along with your letter.

"It is the law of this State that
a taxpayer is not personally liedle for
taxes which acorue ngainst resl proper-
ty before he purshased it or easquired:
the title thereto. It is &lso the law
that a man ip not personally liable for
taxes which agorue ageinst real praper-
ty after he hag s50lé the same even though
he thereafter re-asquires sugh property,
but in any event reel property is liable
for the taxes lavied and assessed sgalnst
it, irrespective of the personal lisdil-
ity of the owner. You ¢an perceive from
what I have stated that not every owner
of resl property is personally liadble
Tor all the taxes which might be due
againat 1t. He is only personally liable
where he owns such property on Jenuary
l1st of the tax yesr, and s valid levy
and ssgesament was made againest him,. Even
in sueh a oase, I doudbt the wigdom of
sdopting the polloy of withholding pay-
ments for right of waey where a peracn
owng delinguent texes, cause until a
tax olaim is orficielly established by
an sdjudication in a eourt af competent
jurisdiotion, it zlght be said to be
doubtful and oft times on acoount of the
omigsion of sone statutory requisite or
procedure tax claims are defested.”

¥r. ¥illiford cz2lle your attention to the fast
that a tax debt is different from an ordinery debt. BDe~
cause of this dlatinction, the courts of this State have
held that in & suit for texes a clalr sgainst the ecounty

mai not be set off by a taxpayer. The court disousses
this problem in the case of Dallas Joint Stock Land Bank

of Dalles ve, Ellis County Levy Improvement Distriet Xo.



Honorable A. E, Hickerson, rage 3

"The general rule of law is that
& claim againat the state or munioei-
pality cannot be set off against a tax
demand, Cooley on Texation (24 id.)
17. A tax is not a debt in the ususl
and ordinary sense of the word. City
of New Urleans v, pDavidson, 30 La.Ann,
541, 31 Am. Rep. 228; Cooley on Taxa-
tion {24 ®4,) 15."

In holding up money which the county owes to an

- individual, who is a delinquent taxpayer, a county #nditor
would be, in effeot, acting as judge and jury over said tax-
peyers liabllity for the tax. Nowhere has the Legislature
specifically granted to a County Auditor this powsr, and we
are of the opinion that such authority does not rest in him,

The method of ¢olleetion of delinguent taxes is
set out in Chepter 10 of Title 122, Revised Civil Statutes.
The statutes contained in this Chapter prescribe certain
notices to be given to delinquent taxpayers, and certain
~methode of procedure in the collection of delinguent taxes,
These statutes are leghthy and in detail, end, in the opin-
lon of this departiment, must be eomplied with in the eol-
lection of delinguent texes, The suggested method of eol-
leotion of ths delinquent tax in your letter would not be
in line with the prooedure set out in said Chapter,

In your letter you refer specifically to holding
up salaries of people employed by the county. Anm analogous
situation was discussed in the oase of Denman vs. Coffee,
91 S, ¥, 80l. 1In this oase Denman was Sheriff of Brown
County, and some of his fees of office were held up because
of a debt which he owed to the County. The court held that
this could not be done, and atated as follows:

"These ascounts were for fees of of-
fice due Denman as the sheriffr of Brown
County, and could not be legally appropri-
ated by the ocommiesioners' court to the
payment of an indebtedness of Denman to
the county, even if the orders upon whiech
that indebtedness was based could be ase
sailed in & collatersl proceeding. Janger
Brog. v. City of wWaco, 15 Tex, Civ. App.
424, 40 <, W, £49; pank v. Fink, 66 Tex,
306, 24 &, ¥, B58, 40 Am, “t. Rep. BII."™
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Honoradle A, E, Elckerson, Page 4

In the case of Sanger Bros, vs. City of W¥Waoco, 40
S.%, 549, whick was oited in the Denman oase, sn attempt
was made to garnish money whiech the county owed one of its
officers. The court held that this could not be done, that
it was sgainst publio policy. The court stmted that the
reasoning in that case was analogous to the  reasoning used
by the Supreme Court in the case of Bank vs, Flnk, 86 Tex,
306, in whioch the court stated as follows:

"'Dignity of office,' in the sense
that the term is used in the English
oases, doesa not exist in this countrys

. and yet there is a digaity, or at least
should be, attending every office, in
that sense that a proper and independ-
ent discharge of its duties inspires re-
speot for the officer and for the office.
In this more important sense of dignity,
the same Treason can be well applied in
this country. The law provides compen-
sation for offlolal service in order to
enable the officer to be free from the
oareg of making provision for his own
support and that of his family during
the term of office, that he mey devote
his wheole time to the discharge of the
duties of his office. If such officer
is permitted to espign his salary or
feen before earned, he may thus deprive
himeelf and family of this support, and,
to secure it, he must look to some other
gsource, thereby depriving the state of
the gareful end thoughtful attention
that the public interest demands, A
hungry man is weak in the presence orf -
temptation, no metter what mey be his
ability to withstand it in e state of
indepentence. To deprive such an offf-
¢er of the mesns of daily support for
himself and ramilz. while his time must
be given to work in which he can expeet
no relief, would de n strong inducement
to resort to methods which, if not dis-
honest, would at least be ineonsiatent
with the public eood, and the dignity
of his office be destroyed by losing
the reapect and oconfidenge of the pub-
1f0."
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From the above authority, it is unquestionadly
the law that the County Auditor would not have the author-
ity to hold up salaries or fees owing to its county offi-
oers because sald officers owed delinguent taxes, By way
of analogy the reasoning used by the courts in discuasing
that type of sftuation wouléd elso =pply to all sslaries
paid by the county to any of its employees. The public
policy involved is thet of keeping the service rendered
to a ocounty by ita employees on & high level by not having
them put in fear of having their salery subject to garnish-
ment, )
In your letter you also inquire specifieally as
to the holding up of noney due an attorney for services
rendered in connection with the colleation of delinquent
taxes, because said attorney owes delinquent taxes himsgelf,
In the ocage of Fume ve., Zuehl, 11¢ s.%W. (24) 905, the
court held thet e contraoct with an ettorney for the ool
lection of delinguent taxes was a aeontraot for personal
services., You, therefore, ere advised that the same rea-
sonl:g will apply to him as to other employeeg of the
county.

It is the opinion of this department, therefore,
that the County Auditor 1s unauthorized to hold up money
which the county owes bectuse the party to whom the county
is 4indebted hamnens to owe delinquent taxes.

Yours very truly

Assigtant
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